UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
FEGHON 4

May 23, 2016

Mr. Robert E. Edwards, 11

{nited States Department of Energy
Portsmouth/Paducah Project Site Otfice
1017 Majestic Drive, Suite 200
Lexington, KY 40513

Drear Mr. Fdwards:

Pursuant to Section XXV .B.3 Resolution of Di%mtes of the Federal Facility Agreement (FFA) for
the Paducah Gaseous Diffusion Plant (PGDP), the U.S. Environmental Protection Agency hereby
notifies the Department of Energy (DOE) that the Kentucky Division of Waste Management
(KDWM) and the EPA were not able to reach a joint decision within five days of the May 17, 2016,
expiration date on the formal dispute on the EPA Additional Condition (November 19. 2015) for
approval of the Remedial Investigation’Feasibility Study Report for the CERCLA Waste Disposal
Alternatives Evaluation (DOF/LXA7-0244&D2) at the Dispute Resolution Committee level,

Notwithstanding, the EPA submits the enclosed position in view of the elevation of this dispute o
the Senior Executive Comnnittee {SEC) level, The enclosure consolidates the EPA’s position on the
issue of establishing discharge limits for radionuclides in wastewaters for both the CERCLA Waste
ﬂzspmdl »Xhu’ndiwca Evaluation project and the Feasibility Study for the Solid Waste Management
Units 2, 3, 7, and 30 of the Burial Grounds Operable Unit at the Paducah Gaseous Diffusion Plan
{'i’.)(}'ﬁfi_,ix, {}?»1214&132 ). Resolution of these two disputes is very important to finalization of the
aforementioned Primary Documents as provided in PGDP FFA Section XX, 1. Finalization of
Dacuments, and ensuring that any discharges by DOE from a CERCLA response action are
protective of human health and the environment. Under the PGDP FFA Section XXV.B3
Resolution of Disputes, DOE may elevate disputes to the SEC level for resolution within 16 days of
receiving this notice.

If you have any questions or require additional information regarding the Agency’s position, please
contact Arthur Collins, Associate Director, Superfund Division at 404-562-9742,

e mekhn oM 3, Dire
Superfund Division

Enclosure

ces Jennifer Woodard, DOE-Paducah
Internet Address (ALY « higeilwwevrapagoy
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Tony Hatton, KDWM
Brian Begley, KIDWM
Arthur Collins, EPA R4
Julie Corkran, EPA R4
Jon Richards, EPA R4
David Buxbaum, EPA R4
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EPA Written Position on the Formal Disputes for the WDA RI/FS and BGOU
SWMUs 2, 3, 7, and 30 FS on the Conditions Related to Discharges of Radionuclides

Background

in letters dated December 19, 2014, and November 19, 2013, the UL 8. Environmental Protection
Agency Region 4 (EPA)Y issued wndr{mm on the Agency’s approval of the Feasibility Study for
the Solid Waste Management Units 2, 3, 7, and 30 of the Burial Grounds Operable Unit at the
Paducah Gaseous Diffusion Plant (DOE/LXA7-1274&D2) [hereinafter BGOU FS] and the
Remedial Investigation/Feasibility Study Report for the CERCLA Waste Disposal Alternatives
[WDA] Evaluation (DOE/LX/07-0244&D2) [hereinafter WDA RIFS] related to the discharge of
wastewater and effluent limits for radionuclides from the Burial Grounds Operable Unit (BGOU)
response action [EPA Condition #3] and from a potential future on-site waste disposal facility
{OSWDF} for CERCLA wastes from the Paducah Gaseous Diffusion Plant (PGDP). The EPA
Conditions provided specific revisions that the Department of Energy (DOE) was to undertake to
the respective Feasibility Study (FS} and Remedial Investigation/Feasibility Study (RIFS)
documents in order to properly identify requirements for the discharge of radionuclide
contaminated wastewaters into surface water(s) and that these discharges, as part of the CERCLA
response actions, would include effluent limits that are protective of human health and the
environment.

Additionally, EPA Conditions stated that the existing list of applicable or relevant and appropriate
requirements (ARARs)! or To Be Considered (TBC) guidance® in these documents included
entries related to discharges of radionuclides that were not sufficiently protective of human health
and the environment. {n particular, EPA does not consider effluent requirements for radionuclides
that are based upon annual dose limits of 50 mrem/yr and 100 mrem/yy, from the Nuclear
Regulatory Commission (NRC) regulation [10 CFR Part 20. Appendix B; 902 KAR 100:019
Section 44(7)a}] and DOE Order 3400.5 (replaced with DOE Order 458.1 Radiation Protection
of the Public and the Environmenr} respectively, 1o be sufficiently protective of human health and
the environment. EPA final guidance “Radiation Risk Assessment Guidance for CERCLA Sites:
Q&A™ (current May 2014 version that superseded 1999 version) on cleanup of radionuclides at
Superfund Sites, specifies that dose-based ARARs that do not equate to a 12 mrem/fyr dose (or
lower) should not be identifiedin a CERCLA response action as basis for the cleanup
level.® EPA’s September 29, 2014, letter to DOE on the disposition of radionuclide contaminated
wastewater in the Building C-410 basement stated that the Agency disagrees that the DOE Order
3400.5 dose limit of 100 nremv/yr is sufficiently protective since it is outside FPA’s generally
aceepted risk range utilized for CERCLA response actions and the use of the dose-based guidance
is inconsistent with the NCP’s remedy selection criteria. Thus, any derived concentration
guidelines or effluent limits under the DOE Order 3400.5 (replaced with DOE O 458.1) will not be
recognized by EPA as acceptable effluent limits for discharge of radionuclides from a CERCLA

*Reference 42 US.C, § 962101 2HA). ARARs are any promulgated standards, requirements, criteria, or limitations
under federal environmental taws, or any promulgated standards, requirements, criteria, or limitations under state
envirormental or siting laws that are more stringent than federal requirements, that are either legatly applicable of
relevant and appropriate under the circumstances,
* To-be-considered material (TBCs) are now-promulgated advisories or goidance issued by Federal or State
governments that are not kegally binding and do not have the status of poetential ARARs. However, TBCs will be
considered along with ARARSs as part of the site visk assessment and may be used in determining the necessary level of
cleanup for protection of health and the environnment,

FEPFA Office of Solid Waste and Emergency Response (OSWER) Memorandum 9285.6-20, Distribution of the
“Radigtion Risk Assessmem Guidance for CERCLA Sites: Q&A”, (une 13, 2014,
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EPA Written Position on the Formal Disputes for the WDA RUFS and BGOU
SWMUs 2, 3, 7, and 30 FS on the Conditions Related to Discharges of Radionuclides

response action.

While EPA had previously agreed to include the aforementioned NRC regulation as an ARAR for
the Southwest VOC Plumes CERCLA action, the Agency subsequently informed DOE as part of
the resolution of the Northeast Plume Explanation of Significant Differences formal dispute that
the regulation should not be identified as an ARAR for the reasons provided above. In the dispute
resolution agreement for that CERCLA project?, the DOE agreed with EPA to not include this
NRC regulation. Accordingly, EPA contends the NRC regulation and DOFE Order should not be
cited in the WDA RIFS and BGOU FS documents ARARS/TBC tables or referenced in the
documents text related to discharges of radionuclide contaminated wastewaters.

On March 27, 2015, the DOE invoked informal dispute for the BGOU FS in accordance with
PGDP Federal Facility Agreement (FFA) Section XXV, Resolution of Disputes and provided its
rationale why it did not agree with EPAs Condition #3. After an gight month period of informal
dispute resolution, on December 22, 20135, DOE initiated formal dispute in accordance PGDP FFA
Section XXV.B.1 for consideration by the Dispute Resolution Committee (DRC). DOFE also
indicated in their letter that resolution of EPA Condition #3 should be coordinated with the
resolution of the EPA additional Condition for the WDA projeet. EPA and Kentucky Department
for Environmental Protection (KDEP) have also suggested that resolution of the two disputes be
combined.

On January 5, 2016, DOE inveked informal dispute on EPA’s additional Condition issued in the
November 9. 2015, letter related to the Remedial Investigation/Feasibility Study Report for the
CERCLA Waste Disposal Alternarives Evaluation (DOE/LX/07-0244&D2). One month later, on
February 19, 2016, DOE invoked formal dispute in accordance with the PGDP FFA and more
specifically described why DOE believed the NRC regulation {10 CFR Part 20, Appendix B; 902
KAR 100:019 Section 44 (7))} and the DOE Order 458.1 should be cited as an ARAR and TRC
respectively, DOE alse contended that EPA’s radiation risk assessment guidance was erroncous
and based upon technically unsound application of dose-to-risk conversion factors.

The DRC has engaged in several dispute resolution meetings and exchanged e-mails describing
each respective FITA party’s positions over the past several months. The FFA parties have not been
able to reach unanmimous consensus on how to resolve the disputed EPA Conditions. EPA and
KDEP were not able to issue a joint decision as provided in PGDP FFA Section XXV.B.3
Resolution of Disputes. However, EPA is issuing a written statement of their position and required
revisions to the aforementioned FFA primary documents for consideration in resolving the
disputes at the Senior Executive Commitiee level,

* Reference MEMORANDUM OF AGREEMENT FOR RESOLUTION of Formal Dispute of the Explanation of
Significan Differences 1o the Record of Diecision for the Interim Remedial Action of the Northeast Plume ot the
Paducah Gaseous Diffusion Plan, Paducah, Kentucky (DOE/ALXAT-1291&D2), and Remedial Action Wark Plan for
Cptimization of the Northeast Phume Interim Remedial Action at the Padueah Gaseous Diffusion Plam, Padueah,
Kentuoky (DOE/LXAT-1280&D2/R 1Y, PPPO-02-3079083-15, August 4, 2015,
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EPA Written Position on the Formal Disputes for the WDA RIUFS and BGOU
SWMUs 2, 3, 7, and 30 FS on the Conditions Related to Discharges of Radionuclides

Statement of Position

Under the PGDP FFA Section XX.A. Review/Comment of Draft/Final Documents. the DOE is
required to issue primary documents (e.g., RI Report and FS) that meet the requirements of
CERCLA, the National Oil and Hazardous Substances Contingency Plan (NCP) and be consistent
with relevant guidance and peolicy issued by EPA. Under CERCLA Section 120(a)2). all EPA
guidelines, rules, regulations, and eriteria are applicable to federal agencies and departments in the
same manner and extent that these apply to other non-federal facilities.” Per PGDP FFA Section
XL Feasibility Studies. the FS shall be based on the RI and shall meet the purposes set forth in
Section HIL (Purposes of Aereement). CERCLA Section 121(a) (Selection of remedial action),
provides that remedial action under Sections 104 or 106 of CERCLA shall be carried out in
accordance with Section 121 {Cleanup standards) and. to the extent practicable, the NCP.*
Pursuant to CERCLA Section 121{d) (Degree of cleanup), any remedial action selected by EPA
must meet two threshold requirements. The remedy: (1) must attain a degree of cleanup which, at
a minimum, assures protection of human health and the environment; * and (2) shall require a level
or standard of control, at the completion of the action, which at least attains (or justifies a waiver of)
all ARARs with respect to any hazardous substance, pollutant or contaminant that will remain
on-site.” Remedial alternatives in an FS shall be developed and assessed fo ensure that they are
protective of human health and the environment and comply with identified ARARs.® Accordingly.,
DOE is required to issue an FS that complies with CERCLA, complies with the NCP, and is
consistent with the EPA guidance documents related to ARARs, risk assessment and cleanup of
radionuclide contamination at CERCLA sites,

Cleanup Levels

The first step in the F8 process involves developing remedial action objectives for protecting
human health and the environment that should specify contaminants and media of concermn,
potential exposure pathways, and preliminary remediation goals.!® The preliminary remediation
goals ("PRGs™) are concentrations of contaminants for each exposure route that are believed to
provide adequate protection of human health and the environment based on preliminary site
information. ' The PRGs consist of medium-specific or operable unit-specific chemical
concentrations that are protective of human health and the enviromment. '*  Preliminary
remediation goals are developed based on readily available information such as chemical-specific
ARARs or other information.” For all classes of chemicals, EPA uses health-based ARARS 1o set

TATUBLC, §9820(a)2) Application of requirements to Federad facilities. Also, “No departiment, agency, or
instrumentality of the United States may adopt or utilize any such guidelines, roles, regulations or oriteria which are
ingonsistent with the guidelines, roles, regulations or eriferia established by the Administrator under this chapter.”
f42 118.C. § 9621(a),

T42LLB.C 8 9621{dH 1 ) states, “Remedial actions . . . shall attain a degree of cleanup of hazardous substances,
pollutants, and comaminants released into the envirenment and of control of future release at a minimum which
assures protection of human health and the environment. See alse 40 CFR. §8 300430000 1A,
I00430(NBRGHAY & (B).

R42 ULS.C. § 962 1{dH2UAY, see afso 40 CF.R. §8 300430000 1XD(A), 300.430(0SHID{AI&{BY: Preamble to Final
NCP, 35 Fed, Reg. 8666, 8726 (Mar, §, 1990),

Y40 C.F R, 300.4300e)(2) and 430{eX9) Detaifed analysiz of alternatives,

M35 Fed. Reg. 8666, 8712 (Mar. 8, 1990); see afso 40 C.F.R. § 300.430(e) 2%,

Hofd s 8712

Y at 8713,

Y40 CF.R. § 300.430(ed 230
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EPA Written Position on the Formal Disputes for the WDA RI/FS and BGOU
SWMUs 2, 3, 7, and 30 FS on the Conditions Related to Discharges of Radionuclides

remediation goals, when they are available.' However, ARARs do not exist for all exposure
media or for all chemicals; and therefore, EPA must use other information to set remediation goals
that will ensure protection of human health and the environment.”® Where ARARs are not
available or are not sufficiently protective, EPA generally sets site-specific remediation levels for:
(1) carcinogens at a level that represents an excess upper bound lifetime cancer risk to an
individual of between 10740 10°°; and for (2) non-carcinogens such that the cumulative risks from
exposure will not result in adverse effects to human populations (including sensitive
sub-populations) that may be exposed during a lifetime or part of a lifetime, incorporating an
adequate margin of safety.’® The 10" level shall be used as the point-of-departure for determining
remediation goals for aliernatives when ARARSs are not available or are not sufficiently protective
because of the presence of multiple contaminants at a site or multiple pathways of exposure.!” All
radionuclides are carcinogens; thus, in the absence of an ARAR that EPA deems sufficiently
;}r{.}iecti'vs::% any PRGs for radionuclides should be initially set at 107 risk-based concentrations per
the NCP.'*

Dose-based standards

The NCP and the PGDP FFA require the lead and support agencies to identify their ARARs related
to specific actions, as well as identify other pertinent advisories, criteria, or guidance in a timely
manner.'” The PGDP FFA recognizes that ARAR identification is necessarily an iterative process
and that potential ARARs must be re-examined throughout the RI/FS process until the Record of
Decision (ROD} is issued. Very few applicable standards exist for the cleanup of radicactively
contaminated sites and buildings. In general, decisions concerning what is an ARAR for a site
contaminated with radioactive waste will depend on: (1) what type of site it is (defined by the
radioactive constituents present and the functional operations that generated the site); (2) whose
regulatory jurisdiction the site falls under; and (3) which regulation is most protective, or if’
relevant and appropriate, most appropriate given the site conditions.”” NRC standards for
protection against radiation [10 CFR Part 20} may be relevant and appropriate to a CERCLA site
that is not NRC-Heensed. However, the dose limits that apply to protection of members of the

138 Fed. Reg, 8666, 8712 (Mar. 8, 1990).

B rd at 8713,

40 CF R, §300.430() 2NN AN2). See afso EPA OSWER No. 9200.4-23, Clarification of the Role of Applicable,
ar Relevant and Appropriate Reguirements i Establishing Preliminery Remediation Goals wnder CERCLA, {August
22, 1997} “In the rare circumsiances where, based on available information, application of an ARAR would not be
protective of human health or the environment, EPA should establish PRGs at levels more protective than required by
the ARAR even absent multiple pathways or contaminants.”

U fd. See alse 55 Fed. Reg. 8666, $716 - §718 (Mar. §, 1990). While the 10° starting point expresses EPA’s preference
for setting cleanup levels at the more protective end of the risk range, it is not a presumption that the final Superfund
cleanup will artain that risk level, PRGs for carcinogens are set at a 107 excess cancer risk as a point of departure, bat
may be revised 1o a different risk level within the acceptable risk range based on the consideration of appropriate
factors including, but not limited to: exposure faciors, ancertainty factors, and technical factors. The final selection of
appropriate risk level is made when the remedy is selected based on the balancing of eriteria.

¥ See EPA QOSWER No. 9200.4-18, Establishmen of Cleanup Levely for CERCLA Sites with Radivactive
Contamination, (August 22, 1997) and EPA OSWER No. 9200.4-23, Clarification of the Role of Applicable. or
Relevant and Appropriate Requivements in Exrablishing Preliminary Remediation Goals wider CERCLA, (August 22,
19897,

40 CF.R.30D0.430(e)8): see afva PGDP FFA Section XX F. Identification and Determination of Potential ARARs,
¥ Gee EPA QSWER Dir. 9234.1-02 Compliance with Other Laws Manual Parr 1 Clean Aiv Act and Other
Envirommental Statutes and State Reguiréments, Chapter § Standards, Advisories, and Guidance for the Management
of Radioactive Waste, (Aurust 1989),
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EPA Written Position on the Formal Disputes for the WDA RUFS and BGOU
SWMUs 2, 3, 7, and 30 FS on the Conditions Related to Discharges of Radionuclides

public are considered high relative to EPA standards (e.g.. 40 CFR Parts 61 and 191) and may,
depending on the circumstances at the site, be superseded by more siringent ARARs.?* EPA has
stated that certain NRC rule standards based upon dose Hmits of 23 mremfyr (with exemptions
alfowing dose lmits up to 100 nrem/yr) are not protective and should not be used to establish
cleanup levels at CERCLA sites.”” The radionuclide effluent concentrations in Table 2 of 10 CFR
Part 20, Appendix B [902 KAR 100:019 Section 44 {7)(a)] are equivalent to the radionuclide
concentrations which, if inhaled or ingested continuously over the course of a year. would produce
a total effective dose equivalent of 0.05 rem (30 millirem or (1.3 millisieverts). EPA final guidance
“Radiation Risk Assessment Guidance for CERCLA Sites: Q&A™ (current May 2014 version that
superseded 1999 version) on cleanup of radionuclides at Superfund Sites, specifies that dose-based
ARARSs that do not equate to a 12 mremdyr dose {or lower) should not be identified in a CERCLA
response action as basis for the cleanup level.™ Thus, EPA does not consider effluent requirements
for radionuclides that are based upon annual dose limits of 30 mrem/yr and 100 mrem/vr, from the
NRC regulation [10 CFR Part 20, Appendix B, 902 KAR 103:019 Section 44(7)a)] and DOE
Order 3400.5 (replaced with DOE Order 458.1) respectively, to be sufficiently protective of
human health and the environment and should therefore not be included 1 any AR ARs/TBC table

in the BOGOU FS and WDA RUVFS documents. The DOE’s use of NRC regulation {10 CFR Part 20,
Appendix B, 902 KAR 100:019 Section 44(7)a)] and DOE Order 3400.5 (replaced with DOE

Order 458.1) in establishing limits for radionuclides in discharges from a CERCLA response
action is inconsistent with the NCP and EPA’s guidance for remedial actions at CERCLA sites and
therefore contradicts the CERCLA Section 120(a)2) requirement for federal agencies to not
utilize any such guidelines, rules, regulations or criterin which are inconsistent with the guidelines,
rules, regulations or criteria established by the EPA.

Effluent Limitations

On-site®® discharges of wastewater from a CERCLA site to surface water are required to meet the
substantive Clean Water Act (CWA) National Pollutant Discharge Elimination System (NPDES)
requirements, including discharge limitations, monitoring requirements, and best management
practices.” EPA guidance on cleanup of radiation at CERCLA sites has also identified federal
ambient water quality criteria (AWQC) or State water guality standards as potential ARARSs for
CERCLA discharges to surface water®® Discharge limitations are either technology-based or
ambient water quality-based and oflen require case-by-case application of best professional

U1, page 5-14.

I Gee EPA OSWER No. R200.4-18, Establishment of Cleanup Levels for CERCLA Sitex with Radivactive

Compamination, {August 22, 1997) yand EPA OSWER No, 9200.4-23, Clarification of the Role of Applivable, vr

Relevany and Appropriate Requirements in Extablishing Preliminary Remediation Goals under CERCLA, (August 22,

19497,

2 Reference EPA OSWER No, 9200.4-40 Rudiarive Risk Azsessment At CERCLA Sires: @ ond 4, (June 2014}

Pisiribution of OSWER s Radiotion Rivk Assessment At CERCLA Sites: (O and A Final Gidance, (December 17,

19997 and EPA OSWER letter to DOE Rayvmond P Berube dated Dec. 12, 1997 on the DOE Draft 10 CFR 834
acdiation Provection af the Public and Environmeny.

2 See 40 CF R, 30005 Definitions. Or-sife means the areal extent of conts m‘zm'ﬂmn and all suitable areas in very close

proximity 1o the contamination necessary for implementation of the response action.

P hee EPA, OSWER Dir. 9234.1-01, Compliance with Other Laws Manual Part 1, Bection 3.2 Guidance for

Compliance with Divect Discharge Requuemum {August 8, 1988},

Flee BPA OSWER No. 9300.4-18, Essablishment of Cleanup Lovels for CERCLA Sites with Radivaviive

Contamination, Attachment A: List of Likely Federal Radiation ARARs, (August 22, 1997}

f
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EPA Written Position on the Formal Disputes for the WDA RUFS and BGOU
SWMUs 2, 3,7, and 30 S on the Conditions Related to Discharges of Radionuclides

Judgment to identify the pollution control technology or effluent concentration of a particular
poliutant., State water quality standards (which are usually comprised of use classifications,
narrative standards and numerical standards (i.e., ambient water quality criteria)) are also
considered potential ARARs for CERCLA wastewater discharges.  These substantive
requirements must be identified and complied with even though an NPDES permit will not be
obtained.”’ For example, the BGOU FS$ includes specific regulations from the Kentueky water
quality standards such the those for establishing effluent limits for TCE based on ambient water
quality eriteria (AWQUC) as well as monitoring requirements and narrative standards to protect the
receiving water (designated as Warm Warer Aguatic Life and Primary Contact Recreation
Water.y® These requirements are generally considered “applicable’ to discharges of ‘pollutants’
found within wastewaters discharged from a CERCLA site. The CWA definition of ‘pollutant” at
40 CFR Part 122.2 excludes certain radioactive materials regulated under the Atomic Energy
Act.” However, radionuclides are listed hazardous substances™ and radioactive contamination
can be addressed under CERCLA® at PGDP regardless of the origin of the release from historical
operations involving Atomic Energy Act (AEA) materials. Consequently, the CWA discharge
Hmitations and water quality standards requirements may only be considered ‘relevant and
appropriate” for radicactively contaminated wastewaters discharged from a CERCLA response
action at PGDP.*

Wastewater management activities for some of the BGOU remedial alternatives could include
removal (via pumping) of radionuclide contaminated groundwater from excavation areas,
collection of contaminated water from dewatering excavated soils/wastes or managing stormwater,
equipment decontamination water, and treatment of these wastewaters in femporary units prior ©
discharge into a nearby surface water located on the PGDP. As stated in EPA Condition #3, the
entries in BGOU FS ARARs Table V.2 for Effluent limits jor radionuclides in wastewalters
references the NRC regulation and DOE Order that are based upon annual dose limus (530 mrem
and 100 mrem, respectively) that can result in levels of radionuclides that EPA does not consider
sufficiently protective of human health and the environment. Any discharges o surface water
resulting from DOE operations (under AEA authority as opposed to CERCLA) are required under
DOE Order 458.1 to use ALARA* Despite not being recognized as an ARAR or TBC, DOE has

¥ id, CERCLA Section 1231{e)( 1} states that no Federal, State, or Jocal permit is required for the portion of any
removal or remedial action conducted entirely on-site,

Hfeference 401 KAR 10:31 Suface water stasdards and 401 KAR 10:026 Designation of uses of surface waters,
¥ Poltutant means dredged spoil, solid waste, incinerator residue, filter backwash, sewage, garbage, sewage studge,
munitions, chemical wastes, biological materials, radicactive materials (except those regulated onder the Atomic
Encrgy Act of 1934, as amended (42 V8.0 2011 & seq.)), heat, wrecked or discarded equipment, rock, sand, cellar
dirt and ndustrial, municipal, and agricultural waste discharged into water. NOTE: Radioactive materials covered by
the Atomic Energy Act are those encompassed in its definition of sonree, byproduct, or special nuclear materials.
Examples of materials not covered indlude radiom and aceelerator-produced isotopes. See Trabr v, Colorade Public
Iterest Research Group, Tnc, 426 1LS. 1 (1976},

** Reference Appendix B 1o 40 CFR 3024 « RADIONUCLIDES.

# See EPA letter dated February 20, 1998, from Timothy Fields Jr., Assistant Administrator OSWER and Richard D.
Wilson, Assistant Administrator Office of Adr and Badiation to Mr. L Joseph Callan, ULS. Nuclear Regulatory
Conmmission.

3 see 40 CF R 300.400{232) for list of comparison factors to consider for detérmining relevance and
appropriatencss. See afve BEPA, QSWER Dir, 9234.1-01, Compliance with Other Laws Mawnal Par [, Section 1.2.4.3
CGeneral Procedures for Determination if & Requirement is Relevant and Approprisee, (August 8, 1988).

# Reference DOE Order 458.1 Section 4.4, As Low as Reasonably Achievable (ALARA) A dovumented ALARA

8
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EPA Written Position on the Formal Disputes for the WDA RU/FS and BGOU
SWMUs 2, 3,7, and 30 FS en the Conditions Related to Discharges of Radionuclides

not described how this process would have impacted development of effluent limits for an
individual discharge and resulted in radionuclide concentrations well below an annual facility
wide dose himit.

Wastewater that is expected to be generated as part of the CERCLA OSWDF operations include
feachate from the landfill, contact storm water from within the OSWDF, decontamination
wastewater, and possibly other wastewaters associated with managing wastes, much of which
could be contaminated with radionuclides. The WDA RUFS assumes that a Leachate Treatment
Facility (equivalent to a CWA NPDES permitted waste water treatment facility) is constructed and
operated as part of the remedy to treat these wastewaters and the treated wastewaters discharged
into nearby surface water(s) located on the PGDP. As previousty mentioned in EPA’s Condition,
the WDA RI/FS has a very limited description of requirements associated with managing
wastewater (including discharges into surface water) and the RI/FS does not describe how
radionuclide contaminated wastewater will be managed in order to be protective of human health
and the environment.  Also, the Appendix G ARARS/TBC table does not include specific
requirements for discharges of radionuclide contaminated wastewater from the Leachate
Collection Facility.

As result of the deficiencies described in the paragraphs above, the BGOU F5 and WDA RIFS
documents do not comply with CERCLA, the NCP and are inconsistent with the EPA guidance
documents related to ARARSs, risk assessment and cleanup of radionuclide contamination at
CERCLA sites as required by the PGDP FFA. The DOE™s use of NRC regulation [10 CFR Part 20,
Appendix B, 902 KAR 100:019 Section 44(7)(a}] and DOE Order 53400.5 (replaced with DOE
Order 458.13 in establishing limits for radionuclides in discharges from a CERCLA response
action is inconsistent with the NCP and EPA’s guidance for remedial actions at CERCLA sites and
therefore contradicts CERCLA Section 120{a)2) requirement for federal agencies to not utilize
any such guidelines, rules, regulations or criteria which are inconsistent with the guidelines, rules,
regulations or eriteria established by the EPA.

Heguired Revisions te Primary Documents

In consideration of the EPA’s written position provided above and consideration of the Agency’s
garlier Conditions for approval, the EPA maintaing that the BGOU FS and WDA RIFFS should be
revised to include language in the appropriate sections of those documents consistent with the
requirements/conditions provided below. The EPA reserves its right at the Senior Executive
Committee level to require additional or modified language for DOE 1o include in the WDA RIFFS
and BGOU FS documents.

process must be implemented 1o optimize control and management of radiological activities se that doses o members
of the public (hoth individual and collecrive] and releases to the environment are kepl as low as reasonably achievable,
The process must be applied to the design or modification of facilities and conduct of activities that expose the public
or the enviromment to radiation or radioactive material. Under DOE Order 458,71 Section 4.2, Control and
Management of Radiconclides from DOE Activities in Liguid Discharges, DOE facilities discharging or releasing
frguids containing radicnucltides from DOE activities must comply with the ALARA process reguivrements in
paragraph 4.d. of this Grder

9
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EPA Written Position on the Formal Disputes for the WDA RI/FS and BGOU
SWMUs 2, 3, 7, and 30 FS on the Conditions Related to Discharges of Radionuclides

WDA RIES

A. EPA requires that text in Section 3.4.2.8 Supporr Faeilities and text in Appendix G Section
€27 Action-Specific 4RARs be revised by DOE to include:

(1) Additional language to better veflect that any wastewater generated (including, but not limited
to, collected leachate, decontamination wastewater and contact water collected from areas within
the landfill) may require treatment of any hazardous substance (including radionuclides) prior to
discharge into surface water to ensure such discharge(s) are protective of human health and the
environment,

{(i1y Text stating that the actual effluent limits (including technology-based limits) for any
radionuclide(s) discharged into surface water from the Leachate Treatment Facility will be
established in accordance with sufficiently protective ARARs, TBC guidance andfor EPA
approved risk methodologies and specified in the Proposed Plan {(PP) and ROD.

(111} Text stating that effluent limits for radionuclides must be within EPA’s generally aceepted
risk range under CERCLA, and, in the event a risk-based concentration is calculated, a 107
concentration will be used as the point of departure consistent with the NCP. Such efffuent limits
must be derived following an EPA approved methodology and in a manner consistent with the
exposure assumptions m the Commonwealth of Kentucky (KY) designated use classifications of
the receiving surface water body [Warm Water Aguatic Life and Primary Contact Recreation
Water].” Such effluent Yimits shall consider the minimum surface water standards related to
consumption of fish for protection of human health and any ambient water quality equivalent for
carcinogens should be set a 107 comcentration. ™

B. Consistent with a previous EPA Condition on the BGOU Solid Waste Management Units 2, 3, 7.
and 30 I'S, and as further explained above in the Statement of Position, the EPA does not consider
effluent requirements that are based upon annual dose limits of 50 mrem/yr and 100 mrem/yr, from
the NRC regulation [10 CFR Part 20, Appendix B, 902 KAR 100:019 Section 44(7¥a)] and DOE
Order 458.1, respectively, sufficiently protective of human health and the environment and DOE's
proposed use of them is inconsistent with EPA’s guidance for CERCLA sites and contradicts
CERCLA Section 120(a)(2) requirements. Accordingly, the NRC regulation and DOE Order
should not be cited in the Appendix G ARARS/TBC or referenced in the document text ag an
ARAR or TBC that will be applied to CERCLA discharges of radionuclide contaminated
wastewaler or be used as the basis for deriving effluent concentrations for radionuclides.

Also, EPA suggests that the Kentucky Pollutant Discharge Elimination System (KPDES} effluent
regulations that are currently included in the Appendix G ARARs table for discharge of pollutants
could be identified as ‘relevant and appropriate’ for the radionuclide-contaminated wastewater
{despite that these regulations are not ‘applicable” due o the definition of ‘pollutants™ because
such regulations are well-suited for this activity considering the factors for determining “relevance
and appropriateness” in 40 CFR 300.400{g)(2).

* See FPA Jennifer Tufts letter to Rachel Blumenteld (DOE} dated June 6, 2014, explaining EPA’s methodology for
caleulating an ambient water quality equivalent for technetium-99 (Te-99) that could be used as an effluent limit for
discharges of Te-99 comaminated groundwater for the Northeast Plume Interim Remedial Action treatment units.

KAR 10:031 Section 3. Use Designations and Associated Criteria, Paragraphs 1{a) and 1(b).
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EPA Written Position on the Formal Disputes for the WDA RUFS and BGOU
SWMUs 2, 3, 7, and 30 FS on the Conditions Related to Discharges of Radionuelides

BGOU FS
A. EPA requires that text in appropriate sections of the document be revised by DOE to include:

(i} Additional language to better reflect that any wastewater generated (inchuding, but not limited
to, contaminated groundwater removed from excavation areas, equipment decontamination
wastewater contaminated water, and contaminated water from dewatering excavated soils/wastes
or managing stormwater may require treatment of any hazardous substance (including
radionuclides) prior to discharge into surface water to ensure such discharge(s) are protective of
human health and the environment.

(it} Text stating that the actual effluent limits (including technology-based limitsy for any
radionuclide(s) discharged into surface water(s) will be established in accordance with sufficiently
protective ARARs, TBC guidance and/or EPA approved risk methodologies and specified in the
PP and ROD.

(it} Text stating that effluent limits for radionuclides must be within EPA’s generally accepted
risk range under CERCLA and, in the event a risk-based concentration is calculated, a 10
concentration will be used as the point of departure consistent with the NCP. Such effluent limits
must be derived following an EPA approved methodology and in a manner consistent with the
exposure assumptions in the KY designated use classifications of the receiving surface water body
[ Warm Water Aquatic Life and Primary Contact Recreation Warer]. Such effluent limits shall
consider the minimum surface water standards related 1 consumption of fish for protection of
human health and any ambient water quality equivalent for carcinogens should be set a 107
concentration.

{iv} In addition, Section 2.4.1.9.2 and Section F.4.5 Waste Water Treatment must be revised to
include language consistent with the above conditions,

B. Additionally, EPA requires that DOE delete the ARAR entries from Table F.2 for Efffuent
Himits for radionuclides in wastewarers. specifically the aforementioned NRC regulation {10 CFR
Part 20, Appendix B, 902 KAR 100:019 Section 44(7)a)] and DOE Order 458.1 that are based
upen annual dose limits (30 mrem and 100mrem, respectively). DOE must also remove any
reference to the NRC regulation and DOE Order in the document text that these ARARS/TBC will
be applied to CERCLA discharges of radionuclide contaminated wastewater. As stated above in
the Statement of Position, EPA does not consider these ARARS/TBC sufficiently protective of
human health and the environment, and DOE's proposed use of them is inconsistent with EPAs
guidance for CERCLA sites and contradicts CERCLA Section 120{a){2) requirements.

Also, the EPA suggests that the KPDES effluent regulations that are currently included in the
Appendix F ARARs table for discharge of pollutants could be identified as ‘relevant and
appropriate’ for the radionuclide-contaminated wastewater (despite that these regulations are not
“applicable” due to the definition of “pollutants™ because such regulations are well-suited for this
activity considering the factors for determining ‘relevance and appropriateness” in 40 CFR
300.400(e)2).

End of File
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